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BospoxzaeHne U yKpellJleHMe cyBepeHUTeTa Pocchiickoro rocyfapcTBa HeEBO3MOXKHO 6e3
dbopmMupoBaHusi cyBepeHHOH ¢uiocoduU MpaBa, KOTOpass MOXKET MO3BOJIUTh OCYLIEeCTBJIATh pe-
dJiekcUI0 MPaBOBOM MOJUTHUKH, UCXOAS U3 CUCTEMbI 1yXOBHO-HPAaBCTBEHHBIX LieHHOCTeH Poccuu.
B TakoM ciyvae ¢unocodusa npaBa cCTaHeT CIOCOOOM CaMOCO3HAHMSA roCyAapcTBa KaK He3aBUCH-
MOro CyO6'beKTa BCEMUPHO-UCTOPUYECKOTO Liesenosaranus [16; 24, c. 10-26; 26; 27; 30]. Takas
dunocoduss mpaBa JO/HKHA CKJIAABIBATBCS M3 JABYX HCTOUYHHUKOB: BO-MEPBBIX, U3 TBOPYECKU
OCMBICJIEHHOTO ONbITAa MUPOBOW KJIacCUYeCKOW NpaBoBON U ¢UI0cOPCKO-NPABOBOM MBICIH; BO-
BTOpPBIX, U3 BCEH CUCTEMbl HALlUOHAJbHBIX TPaAULIMKA NpaBoBol MbIicau [14, c. 7-8]. KpoMme Toro,
cyBepeHHasa ¢unocopus NpaBa He MOXKET OTPAaHUYMBATBHCS YUCTO aKaZ,eMHUUYeCKUM UHTEpecoM Je-
JYKIMK OCHOBOIOJIOKEHHH MpaBa U3 HavaJsl abCoJIIDTHOrO ejJMHCTBa 6bITHA [29, c. 198], a momkHa
MMETb OTYETJIMBO BbIpaXKEHHbIE TPAKTUKOOPHEHTUPOBAHHbIE YCTAaHOBKH.

CeronHss MOXKHO AUCKYTUPOBAaTb HAa TeMy TOr0, OTBeyaJa JIM 3TUM KpUTepHeM MapKCHUCT-
ckast ¢unocodus npasa B CoBeTckoMm Coro3e U B KakOW cTeleHU OoHa ObLia pa3paboTaHa. Ham
NpeJCTaBJsIeTCS, YTO UCTOPUYECKUM 06pas3loM cyBepeHHOH ¢usocoduu npaBa Poccun mMoxkHO
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CUMTaTh KoMIiekc ujeit M.M. Ciepadckoro [13]. [Ipu Bcelt ero ¢pparmMeHTapHOCTH U BHEIIHEHN He-
CUCTEMAaTUYHOCTH MBI, UM€EM [IeJI0 C HacJeJHeM YUYeHOro, OXBaTUBILIEr0 BCE BaKHeMIllee Colep-
»KaHWe MUPOBOM MPaBOBOM MBICJIU U KPUTHYECKU NEPEOCMBICMBUIETO €r0 C y4eTOM HalMOHAaJb-
HbIX UHTEPECOB, UTO, BHE COMHEHMUSs, NPU3HAETCS BCEMU HccaeoBaTeasmu [9, c. 221-237; 10,
c. 1335-1336].

O riiy6vHe 1 MacIITaGHOCTH BOCHPHUSTHS MHUPOBOTO HacjeAus B 06JIaCTH UCTOPHUH TMpaBa
Y HCTOPHUU MPAaBOBOU MBIC/I CBU/IETENBCTBYET Y2Ke caMa TBopyeckad AedaTesbHocTb M.M. Criepas-
ckoro [11, c. 81-86]. Ho npu 3TOM MOXHO yKa3aTbh U Ha TaKOUW JOKYMEHT, [IOTBEPK/IAOIIHUMN 3H-
[UKJIONeINYeCKUH XapakTep o6pazoBanus M.M. CiepaHcKoro B 06J1acTH npaBa (M He TOJIBKO) KakK
PYKOIMCHBIN KaTaJioT ero cOGpaHusi KHUT, XpaHsAIuKcsa B Poccriickod HaljMOHAIbHOU GUG/IMOTE-
ke [15, c. 18-25]. Camblii 6os1b110H pa3/ies 6ubanoTeky — «Rechtswissenschatt» ([IpaBoBast Hayka) -
BKJItoYas 358 HauMeHOBaHUM u3JaHul. /lpeBHeline u3 HUX — CasMyeckue 3aKoHbl Hadasna VI B.
H.3. TmaTesbHO usydan M.M. CnepaHckuii u Jlurectol KOctuHuaHa Besvkoro (533 roa). Ha ux oc-
HOBE OH B JlaJIbHeNIlIeM MOATrOTOBU/ Hay4YHbIN TPy/: «O HECOBMECTUMOCTH IOCTUHUAHCKOU CUCTe-
MBbI C POCCUHMCKHM 3aKOHOJATeJNbCTBOM». BMecTe ¢ TeM 0OH yues onbIT OcTuHMaHa npu Koguduka-
MU POCCUIMCKOTrO0 3aKOHOJaTebCcTBa [2, c. 155-170].

B cobpanuu kHur M.M. CniepaHCKOro GbLIM MpeACcTaBJeHbl TPYAbl, MOXaayH, BCeX U3BECT-
HbIX €BpOMNeiCcKUux pUcToB nepBoil TpeTu XIX Beka. bubinoTreka, kpoMe TOro, BKJIO4Yala Bce
dpaHLy3CcKHe KOJIeKChbl, B TOM 4HCJ/le [Ba NApKCKUX U3JaHUs pasHbIX JieT Kojekca HanosieoHa
1804 ropa.

M.M. CnepaHcKUH, cyAs MO BCEMY, AOCTAaTOYHO YeTKO pa3zesisi UJeu npaBa U rocyJapcTaa.
JTo HalJIO OTpaXKEHUE U B ero 6ub/MoTeKe. B Hell, ToMMMO Ha3BaHHOTO BhIlle pasfesa «[IpaBo-
Basi HayKa» IPUCYTCTBYeT JApyras caMOCTOsITeJibHass U 06GbeMHass 4YacTb I0J Ha3BaHUEM
«(Staatswissenschaft)» (Hayka o rocyzapcTtBe). 34ech xpaHuaoch 210 HaMMeHOBAaHUN HAYYHBIX
paboT eBpOMENCKUX YYeHbIX, B TOM 4YMCJe 4aCTO LUTHUpPYyeMble yueHbIM couyrHeHus ll.-JI. MoH-
Teckbe U Hukkos10 MakraBesin. 06a Ha3BaHHbBIX MbICJUTEJIS1 OCTABUJIM 3aMeTHBIH cJlesl B TBOpUe-
ctBe M.M. CnepaHckoro. Tam e MbI BcTpeTUM TpyZAbl Affama CMuTa. Onupasack Ha UCTOpUYECKUE
aBTopuTeThl - [lnaToHa, Apuctotend, I'. [pouus, C. [lybengopda u apyrux, M.M. CiepaHckuii 3a-
SIBJISIJT U 060CHOBBIBaJ B CBOUX TPYJax WJleW pasjiesieHus BJACTel, leHTpaaru3aldu ynpaBJeHUs],
NpUOPUTETA 3aKOHA, NOAYUHEHHUE MY BCEX [OCYapCTBEHHBIX CTPYKTYP.

B XIX Beke 06pa30BaHHBIX JIIOJ[el He HaJ[0 ObLJIO yOEX/1aTh B 3HAUMMOCTH pusocoduu u ee
MEeTO/I0JIOTHYECKOUN OCHOBE MO OTHOUIEHHUIO K ApYrUM HaykaM. EcTecTBeHHO, pa3zen «Philosophie»
3aHHUMaJl B KHIDKHOM QOH/le YUeHOT0 JOCTOMHOEe MeCcTO U HacuuThiBaa 109 HauMeHOBaHUN KHUT.
EMy npuHajgexaso JBa cobpaHus counHeHud U. KanTta — Ha HeMelKOM U $paHLy3CKOM SI3bIKaX;
counHenus P. Jlekapra, [l. Oma, b. Ciuno3ssl, [.B.®. eress, ®.B.J. lllesinHra u Apyrue npousBe-
JeHUs1. UMEHHO 3TU UCTOYHHUKH, SIBJSAIOIIME COO0M BeplIWHbI GuI0c0dCKO-NPABOBON MBICIH,
npexJe BCEero TPy/[Abl KJACCUKOB HEMELKOTo HJeanu3Ma, COCTAaBUJIM OCHOBY ¢uiocodpcko-
npaBoBbIX uaer M.M. CiepaHckoro.

Ho, 3aech BaxkeH He caM 1o cebe pakT ycBoeHuss M.M. CnepaHcKUM PyHJaMEHTATBHOTO CO-
JlepKaHus MUPOBOM TeOpUH MpaBa UM MPaBOBOM MBIC/IH, a TO, HACKOJIbLKO €My yAaJoCh 3TO COAEeP-
YKaHUEe KPUTHUYECKU MEePEOCMBICIUTD U «IPUBUTH» €ro K CTBOJIY PYCCKOM MPABOBOW TPAJUIIUH,
alallTUPOBATh K CUCTEME HalMOHAJbHbIX HPAaBCTBEHHO-NIPABOBLIX LleHHOCTeW. Kacasick aToro Bo-
poca, MOXXHO OTMETUTb TO, HACKOJIbKO KPUTUYECKHM OH OTHOCHUJICS K HaCJeAul0 eBpONeNCcKon
NPaBOBOM MBICJIU, OYEHD BbICOKO LieHUa TpyAbl L.-JI. MoOHTeCcKbe U ero UHTEpPNpeTALUIO JIOKKOB-
CKOM uJien pasjeseHus Biaacted. Bo MHorom 6sarogaps tpygam M.M. CiepaHckoro 3Ta u/jiest yKo-
peHsiIach Ha PYCCKOM MOYBE, MYCTh B HECKOJBKO OrPaHUYEHHOM BU/Ie pa3jesieHuss QyHKIUU rocy-
JlapCTBEHHOU BjaacTu (HepasAe/bHbIM UCTOYHUKOM TOCYyZJapCTBEHHOM BJIACTH BCerja NpU3HaBa-
Jlach CyBepeHHasi BOJIsl UMIlepaTopa).

WHave 06CTOSJI0 ZIEJI0 C TEOPHEH 06IIeCTBEHHOTO JJOTOBOPA, CTABIIEH OCHOBHOM HMapaiurMoi
npaBoBOW MbIcaM HoBoro BpeMeHnu. B TakoM kadecTBe OHa coxpaHsja cBoe BiandgHUe U B XIX Beke,
xoTs1 yxe I. Teresib oTBepraJ u/ie1o J0OrOBOPHOro XapaKTepa rocy/lapcTBa, YKa3biBasi, BO-NEPBLIX,
Ha UCTOPUYECKOE CTAaHOBJIEHHE FOCY/IapCTBa, 2 BO-BTOPHIX (M 3TO IJIaBHOE), HA €r0 HPaBCTBEHHYIO
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MPUPOAY, HA ero 3HaUeHHe KaK «CUCTEMbl HpaBCTBEHHOTr0 Mupa» [14, c. 140]. Takoi noaxo/[, Ko-
HeYHOo, B ropas/io 6oJibllieil cTeleHW COOTBETCTBOBAJ MUpoB033peHuto M.M. Cnepanckoro. Co-
[JIaCHO €My, «BCeOOIMI HPaBCTBEHHBIN 3aKOH, KOTOPBIN €CThb JII060Bb U KOTOPbIN NPOSABJISAET Ce-
651 mpex/ie BCEro B 4aJloN00OUY, T.e. B CEMbe, ONpPe/ie/isieT YeJ0BEYECKYI0 NTOTPEOHOCTh KUTh CO-
o61a. HpaBcTBeHHBIN 3aKOH OTKpbIBaeTcd Ajs M.M. CrepaHCKOro Kak AyXOBHasi 3aKOHOMeEp-
HOCTb, B CBOIO OYepe/ib, HDABCTBEHHBIN POCT NPUBOJAUT K PAa3BUTHUIO NPUCYIILErO YeJ0OBEKY 4YB-
CTBa JIIOOBU Ha CJIelyI0ll[eM YPOBHe OOLIeXUTHS — rocyjapcTBa» [23, c. 41].

Tako¥ moaxo/, BEIBOASIIMN U/I€0 FOCYTapCTBEHHOCTH U3 BCEOOIero HpaBCTBEHHOTO 3aKO0-
Ha, a He M3 NPUHLUIA A0roBopa, 6blJ xapakTepeH B XIX Beke U /1 ApYyruX HALlMOHAJIbHO OpPHUEH-
TUPOBAHHBIX MbICaUTe el Tak, KpynHeHIui 60rocoB Tol anoxu Mutponoaut Punapet ([pos-
JoB) (1782-1867) B U3/I0’)KEHUU CBOEr0 MOHUMAaHUSA TOCyJapCTBa NMpex/e BCEro COCPeI0TOUNIICS
Ha BONPOCax ero HPaBCTBEHHOW U LIeHHOCTHOM cyliHocTHU: «['ocyjapcTBO eCcTh CO03 CBOGOJHBIX
HPABCTBEHHBIX CYILECTB, COeJMHUBILINXCA MeX/y CO60I0 C NM0KepTBOBaHMEM YacCTHIO CBOEH CBO-
60/4b!1 [/ OXpAaHEHHUS U yTBEPKJeHUs OOLIMMHU CHUJIAaMU 3aKOHA HPaBCTBEHHOCTH, KOTOPBIK CO-
CTaBJISIET HEOOXOUMOCTD UX ObITUS» (IIUTHUpPYeTCs no: [17, c. 294]).

[IpoTouperr Makcum Ko3J10B laeT BCeCTOPOHHUU aHA/U3 3TOr0 ONpe/iesIEHUs, BbISIBJISISI B HEM
caMble CyllecTBeHHble MOMEeHTBI: «Bo-nepBbIX, MOCKOBCKUM CBATUTEJb ONpeJiesideT rocyAapcTBO
KaK COI03; BO-BTOPBIX, OH UMEHyeT yYaCTHHUKOB 3TOr0 COl03a CBOOOJHBIMM, NOJpasyMeBasl He
TOJIbKO BHYTPEHHIOI, HPABCTBEHHYIO CBOGOJY, HO U HEKOTOPYI CBOGOJY BHELIHION, AAKLIYI0
BO3MOXXHOCTb OCO3HAaHHOr'0 Npe6GbIBaHUS B COO3€e; B-TPETbHUX, KEPTBOBaHHE YACTbI CBOGOJbI
CBU/JIETEJILCTBYET O HAJWYUM BEPXOBHOM BJIACTM U HEOOXOJAMMOCTU MOJAYUHEHHUS; B-4€TBEPTHIX,
noJ4epKUBaeTCcsa OOLIHOCTb HMHTEPEeCOB YYAaCTHHUKOB OCYyZAapCTBEHHOTO COl033, WX eJUHCTBO;
HaKoHel, GOpMYJIUPYeTCsl Ta OCHOBHAas 3a/jlaya, KOTOPYIO MPU3BAHO BBINOJHSAThL FOCYJapCTBO -
yTBepXk/JeHUe 3aKOHAa HPaBCTBEHHOCTU. [lya cBATUTensa PujapeTa 3TO eCTb BBICIIMK 3aKOH,
OCBSAIAIO LMK FOCYAapCTBEHHYIO )KU3Hb, COOOLIAIINN JyX IPaXJaHCKUM 3aKOHaM...» [17, c. 294].

C nmo3sunuu Teopuu obiectBeHHoro goroopa T. ['o66ca u /JIx. JIOKKa 1|eJib €ro COCTOUT
B NIparMaTH4eCcKOM CTpeMJIeHUHM K Ppu3nyeckoil 6e30MacHOCTH YesoBeka. Takas Lesb cyry6o oT-
punarenbHa. CBATHTesb PuiapeT e, HANPOTHUB, BbIJBUraeT B KayeCcTBe LieJIMd TOCyJapcTBa
«OXpaHeHUE U YTBEPXK/eHe 3aKOHA HPAaBCTBEHHOCTU». Takasi HpaBCTBeHHas 1ieJib UMeeT MOJHO-
CTbI0 IO3UTHUBHYIO IPUPOAY.

CosByuHo nogxony M.M. CiepaHCKOro K BOIPOCY O IPUpPO/ie TOCYyAapCTBa U rocyjapCTBEHHON
BJIAaCTU OBLIO U MOHHMMaHUe 3Toro Bompoca @.M. JloctoeBckuM [5], KOTOpPBIA CUUTa/, YTO HEBO3-
MOKHO OT eCTeCTBEHHOI'0 COCTOSIHUS, B KOTOPOM LI@pUT BCeoObl1as BpaxKia MeXAy JI0AbMHU, IPUATH
K FOCYZapCTBY: U3 eCTECTBEHHOT'O COCTOSIHUS «BbIMJET CTPALUHbIA B3/J0p», HO HUKAK He MPaBo U He
ujesa cupaBedauBocTH [12, c. 11]. [IpaBo BO3HUKAaeT He U3 CTPEMJIEHHS K CAMOCOXPAaHEHHIO, KaK
y4WJla TeOpHsl 00OLeCTBEHHOIO 0I0BOPA, @ U3 HPAaBCTBEHHOTO COBEPLIEHCTBOBAHUA YeJIOBEKA, KO-
TOpOe He MOXKET COCTOAThCSA 6e3 0bpeTeHUs Bephl B bora, a 3HauuT, 1 6€3 Bephl B beccMepTHe AyIIM.
MMeHHO 3Ty CTOPOHY HPaBCTBEHHO-PEJUIMO3HOIO COBEPLIEHCTBA — Bepy B GeccMepTHe AyLIH —
®.M. /locToeBCKHMH HeNocpe/CTBEHHO CBA3bIBAET C NIPU3HAHWEM 4YeJIOBEKOM CBOEro BHYTpPEHHEro
eJJMHCTBA C APYTUMH JIIOJbMHY, @ 3HAYUT — C OTBETCTBEHHOCTBIO NepeJ, HUMH, a 3HAaYUT — C HpaB-
CTBEHHOM HEBO3MOXKHOCTBIO MpecTymieHus [4; 6; 7; 8; 21, c. 246-256; 28, ¢. 179-191].

CioxkuBLIMMCS rocygapctBoM, no M.M. CnepaHCKOMY, ABMKYT M yHPABJISIOT TPU CUJIBL: 3a-
KOHOJaTeJIbHas, UCIIOJHUTe/NbHAsA U cyfebHas. Hayaso MX U UCTOYHUK — HApOJ, MOCKOJIbKY OH
npeJjcTaBJseT cOO0M He YTO UHOE, KaK eJUHCTBO HPaBCTBEHHbIX U PU3UUECKUX CUJI JIIOJEHN «B OT-
HOUIEHWHU O6wexuTusI». CoeJUHEHHOe JelCTBUE 3TUX CHUJI COCTABJSET «JEepPXKaBHYH BJIACTH».
KoHkpeTHBIH 06pa3 npaB/ieHHs] Y KaXJ0T0 Hapo/ia 00yCI0BIMBAETCS CTENEHBIO €r0 IPaXKJaHCKO-
ro pasBUTHUA. B ocHOBe mporpecca o61ecTBa JIeXKUT CTpeMJIeHHe K MOJUTHYecKOod cBo6oge. Co-
NpPOTUBJIEHHE JilepKaBHOH BJIACTU €CTECTBEHHOMY XOJly Belllell JIUIb «BOCNa/lseT CTPAcTH U Mpo-
M3BOAUT BOJIHEHUS, HO He OCTAaHABJMBAET mepesioMa». CjieJOBaHUE K€ eCTECTBEHHOMY 3aKOHY,
HaIpPOTHUB, COCTABJISIET CYL[HOCTh TOTrO, YTO $pU10c0 HAa3bIBAET KACTUHHON MOHAPXUEN».

Y4yeHue 06 UICTUHHOW MOHApXWU ObLJI0 U3J10eHO M.M. CnepaHCKUM B TaKHUX paboTax Kak
«BBesieHre K YJIOKeHHUIO TOCYZIapCTBEHHBIX 3aKOHOBY», «PYKOBO/ICTBO K MO3HAHUIO 3aKOHOBY», B Py-
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Konucsix no ¢pusocodpuu npasa. B MCTUHHON MOHApXUU «3aKOHOJATEJbHOE COCJIOBUEY, N0 €T0
MHEHHIO, I0/DKHO ObITh YCTPOEHO TaK, «YTOOBI OHO He MOIJIO COBEPIIUTH CBOUX MOJIOKEHUHN
6e3 JepKaBHOW BJIACTH, HO, YTOGbI MHEHME ero 6blJI0 CBOGOJHO M BbIpa)kaJlo MHEHHe Hapo Ji-
Hoe... BjiacTb ucnosHuTe s bHasA 6bljla 6b1 NOCTaBJeHAa B OTBETCTBEHHOCTb OT BJIACTH 3aKOHO-
JaTeJIbHOM».

Buas HCTUHHYI0O MOHapXUI0 UAaeasoM AJd Poccuu, M.M. CiepaHCcKui, oAHAKO, IpeJocTep e-
raj NpoTUB HACUJbCTBEHHbIX Npe0O6pa30BaHM (HAalOMHUM, YTO OH OblI 4JeHOM BepxoBHOro
yroJIOBHOTO CyJZa Ha/J, AekabpucTaMu), BbICTynas 3a no3tanHele pepopmsbl. Ele v mostomy ero
MO>XHO paccMaTpHUBaTb KaK paHHero HjeoJiora UMeHHO pepOpMallMOHHOIO NyTH NpeobpasoBa-
Hus Poccuu. M.M. CnepaHckuii nucasn: «Pa3pylmivB npexxHUM NOpsA0K Bellleil, XOTS U HecoBep-
IIeHHBIN, HO C IPUBbIYKAaMHU HapoJa CO0O6pa3HbIi, ec/iv MOPsL0K, BHOBb YCTAaHOBJIEHHBIH, He OY-
JleT obecrieyeH pa3yMOM MCIOJIHMTeJIeH, OH 10 HEOGXOAUMOCTHU POJUT BO BCEX KJaccax Hapoza
TeM Ba)KHellllee HEYCTPONCTBO, YTO BCe, U caMble 0ObIKHOBEHHbBIE YNYIleHUs eMy OyAyT NpUIlU-
caHbl» [32, c. 174]. Ecaiu Ke rocyapcTBeHHas BJIACTh, UMeIOIas UCTOYHHUKOM BOJIIO Hapo/ia, He
npejoCcTaBJisieT NOAJaHHbIM HUKAKUX [IPaB, rOCYJapCTBO MonaJaeT B [OJIHOe PabCcTBO, yCcTaHaB-
JIMBAETCA JeCIOTHU3M U TaKOe TOCYLapCTBO HE MOKeT Ha3bIBaThCA UCTUHHOW MOHapXUeu.

Bnusnue nzeii v camoi inyHoctyd M.M. CiepaHcKoro Ha nocJjezymwlee pa3sBUTHe IPaBOBOU
cucteMbl B PoccuM BaKHO ellle M CO CTOPOHbI pOPMHUPOBAHUA OTedyeCTBEHHOW uiocodcko-
npaBoBo# mkoJbl J.M. JlykoBckas u E.B.TuMoLIirHa, TOBOPS 0 ee HCTOPUH, HayaJo KOTOPOU 6b110
nojoxeHo Tpyzamu M.M. CnepaHckoro, o6palllaloT BHUMaHUe Ha PsJi 3HAUUMBIX UJIEH YUEeHOro,
NOJIyYUBUIMX NpEeeMCTBEHHOe pa3BUTHe B paMkax [leTepbyprckoil wmkosbl puaocoduu npasa,
BKJIIOYAsi U pabOThl ee COBPEMEHHBIX NpeAcTaBUTesnel: «K 4ynucay Takux UAel OTHOCATCA Npe-
CTaBJIEHHs O FOCyZapCTBe Kak crnelupuieckoM BU/ie OpraHU30BaHHON NpPaBOM COLMAIbHOM Ipyn-
b, IPAaBOBOM XapaKTepe NMyOJIMYHON BJIACTH KaK ee CylleCTBEHHOM U He0OXOAMMOM NpHU3HaKe,
0 KOPpeJIITUBHOM CBSI3U MPAaBOMOYHI M IPaBOBBIX 00s13aHHOCTEH U Ap.» [20, c. 5].

TpyAHoO ykasaTb Apyroe UMsl B Halllell UCTOPHUH, HOCUTEIb KOTOPOTo OKa3aJj 60Jiblliee BJAUSA-
HUe Ha pa3BUTHUE POCCUUCKOIo NpaBa M NPOoA0JKAeT ero 0Ka3blBaTh 10 HACTOsIILEro BpeMeHH [19;
22, c. 33; 31; 34; 36]. be3 comHeHus1, M.M. CiepaHCKOTO HY?»KHO BKJIIOUUTb B UUCJI0O «OTI0B» Besu-
kux pedpopM Anekcanzpa lI, Tak kak OH CBOMMHU HJlesIMU B JlyXe NPOCBELIeHHOTr0 KOHCepBaTU3Ma
Y OIIBITOM OCTOPOKHBIX pepopM B NepBbIN NePUO/, LApCTBOBaHUS AnekcaH/pa I, cBoeil macutab-
HOM paboToM Mo KoAudHUKALMK POCCUMCKOTO 3aKOHOAATENBCTBA, PABHOM KOTOPOH He 3Hasa EB-
pona, cAesajJ BO3MOXKHBIM KOMIIJIEKCHBIM M CUCTeMaTHYeCKUM xapakTep NpeobpasoBaHuil B Poc-
CHH yKe BO BTOpYy10 noJsioBuHy XIX cTrosietus [3, c. 880-897].

He cnenyert 3a6biBaTh U TOM, yTo M.M. CnepaHckuil OblJ HaCTaBHUKOM OyAyllero naps-
pedopmaTopa B 06J1acTH NMpaBa U roCyAapCTBEHHOro ynpaBjeHus [22, c. 121,122; 25, c. 59-64].
Ero HasHayu/IM TJIaBHBIM IIpenojaBaTesieM HOPUAWYECKHUX AUCLUUIJIMH AJs LecapeBuda AJiek-
canzapa B 1835 roay, ans obyyeHus koroporo M.M. CiepaHCcKUi OArOTOBUA YieOHHUK, OXBaTbIBa-
IOLIMI OCHOBHBIE MOJIOKEHUS NpaBoBezieHus [1]. B ganbHelinieM, Ha 6a3e 3Toro yuye6HUKa GbLIa
BbINYylLleHa KHUra «PyKOoBOACTBO K NO3HAHUIO 3aKOHOB» [33]. be3 cTo/b pyHAaMeHTa/IbHOU MOJ-
roToBkU Asnekcan/pa Il B o6s1acTy 1opuindecKor HayKu ero pedpopMbl Bpsif, JIM UMeJH Obl CTOJIb
N0CJIel0BaTeJbHBIA U CUCTEMHBIN XapaKTep.

Ho, pasymeetcsi, B mepByl o4depeib ObLIM BaXKHbI MOJHUTHKO-NMPABOBble W ¢puaocodpcko-
IIpaBOBble UJEU BeJUKOro MbicauTes. Tak, BblgBUHyTasA M.M. CiepaHCKUM Hjies AeslerupoBaHUs
ro-CcyZ,apCTBOM 4acTH NpaB IPaXkJaHCKOMY OOLIeCTBY, IPHU TOM, YTO UCTOYHUKOM CyBepeHHOH BJa-
CTU TOCyZAapCTBa B KOHEYHOM HUTOTe ABJISETCA HapoJ, MOXKeT pacCMaTpUBAThCA KaK CBOEro poja
H/lelHOe OCHOBaHHe Mocjefylled cyfeoHol pedopMbl U pedopMbl MECTHOTO CaMOYNpPaBJIEHUS
B Poccun. Upeu M.M. CnepaHckoro o pedpopMe 3aKOHOJATENbHON BJIACTU OBLIH, XOTSI U C BeCbMa
3HAYMTEJbHbIMU OTPaHUYEHHUAMH, peaM30BaHbl elle NPU ero XU3HU B BUJe ['ocylapcTBEHHOTO
CoBeTa, yupexeHHoro AnekcanzpoM | B 1810 rony. OnpefesieHHble 4epThl €ro UJeld MOXKHO TakK-
»Ke pasrsfeThb B LeH3ypHoU pedopme Anekcanapa Il, gfonycTuBIIed AJi LIKUPOKOTO psifa M3ja-
HUH, HavyaJsla peJJaKTOPCKOM caMOlLleH3yphl C MOCAeAYI0IleNd rocy/JapcTBEHHON LieH3ypol (B3aMeH
[eH3yPhI IPeIBAPUTENbHOMN ).
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B HacTosdlee BpeMs UZeu U UCTOpUYEeCKUH onblT M.M. CnepaHCKOro npoJoJKalT OKasbl-
BaTb BJIMsSIHME U HAa COBPEMEHHYI0 NIPAaKTHUKY 3aKOHOTBopYecTBa [18, c. 15; 35], ocTtaBasich, TakuM
06pas3oM, 6e3yCJI0BHO aKTya/IbHbIMU U CBOEBPEMEHHBIMHU.
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LEGAL IDEAS OF M.M. SPERANSKY
IN THE TRADITION OF RUSSIAN PHILOSOPHY OF LAW *

Dmitry V. Maslennikov™
Victor P. Salnikov**
Ali Sh. Melikov***

Annotation. The article considers the question of the reflection of philosophical-legal
ideas of M.M. Speransky in the Russian philosophy of law. It is justified that the set of ideas of
M.M. Speransky can be considered a historical model of the sovereign philosophy of law in
Russia, taking into account, on the one hand, the actualization of all previous experience of
legal creation and legal thought, and on the other hand, the moral-legal traditions of the
Russian state. The philosophy of law of M.M. Speransky found its further implementation
both in the practice of law making, including legal support of the Great Reforms of Alexan-
der I1, and in the formation of a national tradition of critical philosophical-legal thought.

Key words: Speransky, Metropolitan Filaret, Dostoyevsky, reforms, paradigm of
right-wing thought, sovereign philosophy of law.

The revival and strengthening of the sovereignty of the Russian state is impossible without
the formation of a sovereign philosophy of law, which can allow to implement legal policy re-flexion
based on the system of spiritual and moral values of Russia. In such a case the philosophy of law
becomes a way of self-consciousness of the state as an unaccountable subject of world-historical
purpose [16; 24, pp. 10-26; 26; 27; 30]. This philosophy of law should be composed from two
sources: first, from creatively meaningful experience of the world classical legal and philosophical-
legal thought; second, from the whole system of national traditions of legal thought [14, pp. 7-8].
Moreover, the sovereign philosophy of law cannot be limited to a purely academic interest in de-
ducing the foundations of law from the absolute unity of being [29, p. 198], but must have clearly
expressed practical-oriented attitudes.

Today, one can debate whether the Marxist philosophy of law in the Soviet Union met this cri-
terion and to what extent it was developed. It seems to us that the complex of ideas of M.M. Speran-
sky can be considered a historical example of the sovereign philosophy of law of Russia [13]. De-
spite all its fragmentation and apparent unsystematic nature, we are dealing with the legacy of
a scholar who covered all the most important content of world legal thought and critically re-
thought it taking into account national interests, which is undoubtedly recognized by all research-
ers [9, pp. 221-237; 10, pp. 1335-1336].

The depth and scale of the perception of the world heritage in the field of the history of law
and the history of legal thought is evidenced by the creative activity of M.M. Speransky himself [11,
pp. 81-86]. But at the same time, one can also point to such a document confirming the encyclope-
dic nature of M.M. SperansKky in the field of law (and not only) as a handwritten catalog of his book
collection, stored in the Russian National Library [15, pp. 18-25]. The largest section of the library -
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"Rechtswissenschatt” (Legal Science) - included 358 titles. The oldest of them are the Salic Laws of
the early 6th century AD. M.M. Speransky also carefully studied the Digest of Justinian the Great
(533). On their basis, he later prepared a scientific work: "On the Incompatibility of the Justinian
System with Russian Legislation." At the same time, he took into account Justinian's experience
when codifying Russian legislation [2, pp. 155-170].

The collection of books by M.M. Speransky included the works of perhaps all the famous Eu-
ropean lawyers of the first third of the 19th century. The library also contained all the French codes,
including two Parisian editions of the Napoleonic Code of 1804, from different years.

M.M. Speransky, apparently, quite clearly distinguished the ideas of law and state. This was
reflected in his library. In addition to the above-mentioned section "Legal Science", there is another
independent and voluminous section called "(Staatswissenschaft)" (science of the state). It con-
tained 210 titles of scientific works by European scientists, including the works of Ch.-L. Montes-
quieu and Niccolo Machiavelli, often cited by the scientist. Both of these thinkers left a noticeable
mark on the work of M.M. Speransky. There we will also find the works of Adam Smith. Relying on
historical authorities - Plato, Aristotle, G. Grotius, S. Pufendorf and others, M.M. Speransky declared
and substantiated in his works the ideas of separation of powers, centralization of governance, the
priority of the law, and the subordination of all state structures to it.

In the 19th century, educated people did not need to be convinced of the importance of phi-
losophy and its methodological basis in relation to other sciences. Naturally, the section "Philoso-
phie" occupied a worthy place in the scholar's book collection and numbered 109 book titles. He
owned two collections of works by I. Kant - in German and French; works by R. Descartes, D. Hume,
B. Spinoza, G.W.F. Hegel, F.W.]. Schelling and other works. It was these sources, representing the
pinnacle of philosophical and legal thought, primarily the works of the classics of German idealism,
that formed the basis of the philosophical and legal ideas of M.M. Speransky.

But here, the fact of assimilation of M.M. Speransky is not important in itself of the fundamen-
tal content of the world theory of law and legal thought, but the extent to which he managed to crit-
ically rethink this content and "graft" it onto the trunk of the Russian legal tradition, adapt it to the
system of national moral and legal values. Touching on this issue, it can be noted how critically he
treated the legacy of European legal thought, highly valued the works of C.-L. Montesquieu and his
interpretation of Locke's idea of separation of powers. Largely due to the works of M.M. Speransky,
this idea took root on Russian soil, albeit in a somewhat limited form of separation of functions of
state power (the sovereign will of the emperor was always recognized as an inseparable source of
state power).

The situation was different with the theory of social contract, which became the main para-
digm of legal thought of the New Age. In this capacity, it retained its influence in the 19th century,
although G. Hegel already rejected the idea of the contractual nature of the state, pointing, firstly, to
the historical formation of the state, and secondly (and this is the main thing), to its moral nature, to
its significance as a “system of the moral world” [14, p. 140]. This approach, of course, correspond-
ed to a much greater extent to the worldview of M.M. Speransky. According to him, “the universal
moral law, which is love and which manifests itself primarily in love for children, i.e. in the family,
determines the human need to live together. The moral law is revealed to M.M. Speransky as a spir-
itual pattern, in turn, moral growth leads to the development of the feeling of love inherent in man
at the next level of community life - the state” [23, p. 41]. This approach, which derives the idea of
statehood from the universal moral law, and not from the principle of contract, was characteristic
of other nationally oriented thinkers in the 19th century. Thus, the greatest theologian of that era,
Metropolitan Philaret (Drozdov) (1782-1867), in presenting his understanding of the state, focused
first of all on the issues of its moral and value essence: “The state is a union of free moral beings
united with each other by sacrificing part of their freedom for the protection and affirmation by
common forces of the law of morality, which constitutes the necessity of their existence” (quoted
from: [17, p. 294]).

Archpriest Maxim Kozlov gives a comprehensive analysis of this definition, identifying the
most essential points in it: “Firstly, the Moscow saint defines the state as a union; “Secondly, he calls
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the participants of this union free, implying not only internal, moral freedom, but also some exter-
nal freedom, which makes it possible to consciously remain in the union; Thirdly, the sacrifice of
part of freedom testifies to the presence of supreme power and the need for submission; Fourthly,
the community of interests of the participants of the state union, their unity, is emphasized; finally,
the main task that the state is called upon to fulfill is formulated - the establishment of the law of
morality. For Saint Philaret, this is the highest law, sanctifying state life, imparting spirit to civil
laws...” [17, p. 294].

From the standpoint of the social contract theory of T. Hobbes and J. Locke, its goal is a prag-
matic desire for the physical safety of man. Such a goal is purely negative. Saint Philaret, on the con-
trary, puts forward as the goal of the state "the protection and affirmation of the law of morality."
Such a moral goal has a completely positive nature.

Consonant with the approach of M.M. Speransky to the question of the nature of the state and
state power was the understanding of this issue by F.M. Dostoevsky [5], who believed that it is im-
possible to come from a natural state in which universal hostility reigns between people to a state:
from a natural state "terrible nonsense will come", but in no way law and not the idea of justice [12,
p. 11]. Law does not arise from the desire for self-preservation, as the theory of the social contract
taught, but from the moral improvement of man, which cannot take place without acquiring faith in
God, and therefore without faith in the immortality of the soul. It is precisely this aspect of moral
and religious perfection - faith in the immortality of the soul - that F. M. Dostoevsky directly con-
nects with man’s recognition of his inner unity with other people, and therefore with responsibility
to them, and therefore with the moral impossibility of crime [4; 6; 7; 8; 21, pp. 246-256; 28,
pp. 179-191].

According to M. M. Speransky, the established state is driven and governed by three forces:
legislative, executive and judicial. Their beginning and source is the people, since they represent
nothing other than the unity of the moral and physical forces of people “in relation to community
life”. The combined action of these forces constitutes “sovereign power”. The specific form of gov-
ernment for each nation is determined by the degree of its civil development. The basis of the pro-
gress of society is the desire for political freedom. Resistance of the sovereign power to the natural
course of events only "inflames passions and produces unrest, but does not stop the turning point."
Following the natural law, on the contrary, is the essence of what the philosopher calls "true mon-
archy."

The doctrine of true monarchy was set forth by M.M. Speransky in such works as "Introduc-
tion to the Code of State Laws," "Guide to Understanding Laws," and in manuscripts on the philoso-
phy of law. In a true monarchy, in his opinion, the "legislative class" should be structured "so that it
could not implement its provisions without sovereign power, but so that its opinion would be free
and express the opinion of the people... The executive power would be made responsible from the
legislative power."

Seeing true monarchy as an ideal for Russia, M.M. Speransky, however, warned against vio-
lent reforms (let us recall that he was a member of the Supreme Criminal Court over the Decem-
brists), advocating for gradual reforms. This is also why he can be considered an early ideologist of
the reformist path of transforming Russia. M.M. Speransky wrote: “Having destroyed the previous
order of things, although imperfect, but consistent with the habits of the people, if the newly estab-
lished order is not provided by the intelligence of the executors, it will necessarily give rise to the
most serious disorder in all classes of the people, that everything, even the most ordinary omis-
sions, will be attributed to it” [32, p. 174]. If state power, having the will of the people as its source,
does not grant subjects any rights, the state falls into complete slavery, despotism is established
and such a state cannot be called a true monarchy.

The influence of the ideas and personality of M.M. Speransky on the subsequent development
of the legal system in Russia is also important from the point of view of the formation of the domes-
tic philosophical and legal school. D.I. Lukovskaya and E.V. Timoshina, speaking about its history,
which began with the works of M.M. Speransky, draw attention to a number of significant ideas of
the scientist, which received successive development within the framework of the St. Petersburg
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school of legal philosophy, including the works of its modern representatives: “Such ideas include
the concept of the state as a specific type of social group organized by law, the legal nature of public
authority as its essential and necessary feature, the correlative relationship of powers and legal ob-
ligations, etc.” [20, p. 5].

[t is difficult to point to another name in our history, the bearer of which had a greater influ-
ence on the development of Russian law and continues to have it to this day [19; 22, p. 33; 31; 34;
36]. Without a doubt, M.M. Speransky should be included among the “fathers” of the Great Reforms
of Alexander II, since with his ideas in the spirit of enlightened conservatism and experience of cau-
tious reforms in the first period of the reign of Alexander I, his large-scale work on the codification
of Russian legislation, the likes of which Europe had never seen, he made possible the complex and
systematic nature of the transformations in Russia already in the second half of the 19th century [3,
pp. 880-897].

It should not be forgotten that M.M. Speransky was the mentor of the future tsar-reformer in
the field of law and public administration [22, pp. 121,122; 25, pp. 59-64]. He was appointed the
main teacher of legal disciplines for Tsarevich Alexander in 1835, for whose education M.M. Spe-
ransky prepared a textbook covering the basic provisions of jurisprudence [1]. Later, on the basis of
this textbook, the book “A Guide to Understanding the Laws” was published [33]. Without such fun-
damental training of Alexander II in the field of legal science, his reforms would hardly have had
such a consistent and systemic character.

But, of course, first of all, the political-legal and philosophical-legal ideas of the great thinker
were important. Thus, the idea put forward by M.M. Speransky's idea of delegating some rights by
the state to civil society, given that the source of the state's sovereign power is ultimately the peo-
ple, can be considered a kind of ideological basis for the subsequent judicial reform and local gov-
ernment reform in Russia. M.M. Speransky's ideas on legislative reform were, albeit with very sig-
nificant limitations, implemented during his lifetime in the form of the State Council established by
Alexander I in 1810. Certain features of his ideas can also be discerned in the censorship reform of
Alexander II, which allowed for a wide range of publications the beginning of editorial self-
censorship with subsequent state censorship (instead of preliminary censorship).

At present, the ideas and historical experience of M.M. Speransky continue to influence mod-
ern lawmaking practice [18, p. 15; 35], thus remaining undoubtedly relevant and timely.
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